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OFFICE OF THE JUDGE ADVOCATE GENERAL OF THE NAVY WASHINGTON, D. C. 


AUGUST 1947 
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R. Adm. O. S. Colclough, USN R. Adm. G. L. Russell, USN 
The Judge Advocate General of the Navy Ihe Assistant Judge Advocate General of the Navy 


FOREHANDEDNESS always has been one of the prime attributes of a good naval officer. It 
combines alert appraisal and comprehension of the situation-at-hand with the ability to 
discern and plan against contingencies, and with the sure knowledge and professional skill 
to meet the situation squarely and successfully. This quality is as necessary to officers 
assigned to legal duties as it is to officers handling ships, or to Force Commanders engaged 
in battle. The term should have a special significance to lawyers, since a good lawyer is 
distinguished more for his ability to foresee and avoid troubles for his clients than for his 
skill in facing them when they arise. 

The mission of THE JAG JOURNAL, therefore, is the development of “legal forehandedness”. 
In its pages will be disclosed the full scope of the duties, responsbilities and objectives 
of the Office of the Judge Advocate General of the Navy. Current methods and procedures will 
be discussed. I believe that with your full awareness of the situation and its contingencies 
added to basic legal proficiency and knowledge of Office trends and Department policy, we can 
work together to reduce avoidable errors, obviate needless delays, eliminate much duplication 
of effort and achieve a desirable degree of uniformity in aims, methods and results. 

To this worthy endeavor I dedicate this informal publication. You can help it to accom- 
Plish its mission by your timely suggestions. 
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The Administrative Law Division consid- 
ers and determines legal questions relating 
to personnel involving the appointment, 
rank, status, examination, promotion, prece- 
dence and retirement of officers; the en- 
listment, promotion, status, retirement and 
discharge of enlisted men; the appointment, 
promotion, status, retirement and separation 
of civilian personnel; the pay and allow- 
travel and de- 
the deter- 


mination of legal questions relating to the 


ances, housing and quarters, 
pendency benefits of personnel; 
Naval Reserve; the determination of miscon- 
duct and line of duty; the determination of 
legal questions pertaining to insular posses- 
sions under naval government; correspondence 
and determinations relating tc the surrender, 
delivery and extradition of naval personnel 
to civil authority; the completion of ar- 
rangements for the appearance of witnesses 
in civil cases in which the Government has 
an interest; the preparation of responses to 
subpoenas for the production of naval rec- 
ords; and the determination. of miscellaneous 
legal questions. 

Typical of the problems submittéd to the 
Division are the following, upon which re- 
cent opinions have been rendered: 

Legality and enforcement of reenlistment 
agreements; 

Interpretation of U.S. Customs Regulations 
--free entry of effects of U.S. personnel 
and evacuees; 

Authority of a Commanding Officer to ap- 
prove request of an in-service veteran in 
leave or liberty status for educational ben- 
efits (flight instruction) under Service- 
men’s Readjustment Act; 

Purchase of items of Ordnance equipment 
for sentimental reasons; 

Liability of Commissioned Officers’ Mess 
for articles checked in the Mess cloakroom; 

Whether the Secretary of the Navy is au- 
thorized, under the 38th AGN as amended by 
Public Law 297, 79th Congress, 
the Commandant, Severn River Naval Command, 


to empower 


to convene a general court-martial; 
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at the Naval Academy may be occupied by 
service personnel on a rental basis without 
forfeiture of allowances; 

Initial salary rate of civilian employees 
upon transfer, promotion, demotion, 
statement or reemployment; 


rein- 


Citizenship requirement for applicants for 
transfer to the Regular Navy; 

Immigration to United States of the wife 
of an ex-service man; 

Claim of enlisted personnel for subsist- 
ence allowance for period confined in Japa- 
nese prison camp. 


Military Law Division 

The function of Division I of the Office 
of the Judge Advocate General is implied 
by its name: “The Military Law Division.”’ 
It is the Division which is primarily con- 
cerned with the legal problems arising 
in connection with the administration of 
naval It is not too great an 
exaggeration to say, “If it’s in Naval 
Courts and Boards, we’1ll handle it.” 

The Division as organized has six major 
components, the largest of which is the Gen- 
eral Court Martial Section. 


justice. 


Here are re- 
viewed all records of general courts tried 
in the naval service. This is a review for 
legality only since, contrary to the opinion 
sometimes held by the uninitiated, it is not 
within the province of the Judge Advocate 
General’s Office to express an opinion con- 
cerning, much less to determine, policies as 
to clemency or discipline. The review is 
confined to the legality of the proceedings, 
findings, sentence, and actions of the re- 
viewing authorities. If a hegal error is 
found the Judge Advocate General may make 
recommendation to the Secretary of the Navy, 
but it is the Secretary, and not the Judge 
Advocate General, who takes action. With 
the end of hostilities the amount of work 
done by this section declined markedly, the 
number of cases being reviewed during the 
fiscal year 1947 being less than 40% of the 
number reviewed the year previous. Never- 
theless, an average of 644 general court- 
martial records were reviewed each month 
during the last fiscal year. In addition, 


this section reviews the records of cases 
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tried before military commissions convened 
by naval authority for the trial of war 
criminals. 

The General Court Martial Speci fication 
Section prepares the precept, charges and 
specifications in all cases in which the 
court is convened by the Secretary of the 
Navy. In addition this section attends to 
such other details as preparing orders dis- 
solving these courts, authorizing them to 
adjourn, or changing the place a trial is to 
be held. 


and specifications which are sent to conven- 


It also prepares sample charges 


ing authorities in many cases where an of- 
fender is tried before a court not convened 
by the Secretary of the Navy. Other duties 
of this section consist of writing letters 
approving (or denying as the case may be) 
requests to subpoena witnesses, and the 
Preparation of opinions relating to charges, 
specifications, offenses, and a multitude of 
other miscellaneous legal questions. 

The Summary and Deck Court Martial Sec- 
tion reviews summary and deck courts mar- 
tial. 
for legality only. 


This review, as indicated above, is 
During each month of the 
this section reviewed an 
average of 2,413 summary and 3,228 deck 
courts martial. 

The Courts of Inquiry and Boards of In- 
vestigation Section reviews not only what 
its name implies, but Investigations and Ad- 
ministrative Reports as well. 


last fiscal year, 


It is here 
that your report comes concerning what hap- 
pened when the expert in ordnance commenced 
to dismantle a perfectly harmless dud shell, 
and it is here that is made the final deter-, 
mination as to whether his resulting in- 
juries were or were not the result of his 
own misconduct. During the last fiscal year 
this. section handled approximately 338 cases 
a month. 

The Division General Correspondence 
Section writes--as you may have guessed-- 
letters. It writes letters answering in- 
quiries regarding the‘legal action the Navy 
has taken, 


or may take, on matters which 


come under the cognizance of the various 
Not all of 
{ these inquiries are laudatory of the legal 
) action taken, and about all that may be said 
{of the correspondence in general is that 
there is a great deal of it. 

The Officers’ 


other sections of the Division. 


) 


Records and Retirement 


/ f 
Review Section reviews for legality the 
records of proceedings of Examining Boards, 
Retiring Boards, Officer Selection Boards, 
Boards of Medical Examiners, Naval Retiring 
Review Boards, and Medical Survey Review 
Boards. This -section prepares the precepts 
convening these boards and keeps their rec- 
ords on file. As a matter of administrative 
convenience, rather than of logical neces- 
sity, this section maintains the files where 
are kept the more recent and active records 
of. the various courts, boards, investiga- 
The records are kept here for a few 
years only and are then sent to a warehouse 


in Arlington, Va. 


tions. 


where they are available 
on short notice. 

This, briefly, is the basic organization 
and broad outline of the duties of the 
Military Law Division. 


Planning and 
Organization Counsel 


A recent personnel survey shows that 
about six thousand lawyers served with the 
Navy during World War II. Of this number 
about twelve hundred were assigned duties 
requiring use of their legal ability and a 
great many of these were assigned to law 
duty outside their home naval districts. 
Consequently, in preparation for future mo- 
bilization, postwar planning ‘contemplates 
that Reserve lawyers will be assigned to 
duty within their home districts when feasi- 
ble. It is believed that familiarity with 
local Laws and procedures will render them 
of greater service to the Navy immediately 
than if they were assigned to districts with 
which they are unfamiliar. 

District Commandants have been requested 
by letter to designate those Naval Reserve 
lawyers, living within their districts, whom 
they recommend for assignment to M-Day bil- 
lets on their own legal staffs. Nominations 
also have been. requested of other, outstand- 
ing Reserve lawyers to fill billets in the 
Office of the Judge Advocate General in the 
event of emergency, in the following special- 
ties: 


Military Law Contracts 


== 


Administrative Law Legal Assistance 


Legislation International Law 
Admiralty Tnsurance Law 
Taxation 

Tort Claims 


Prtents 


Real Property 
Labor Law 


Tne establishment of a total quota of 
four hundred legal trainees under the Naval 
Reserve Training Program for the fiscal year 
1948 will prove of material assistance to 
District Legal Officers in appraising the 
capabilities of Reserve lawyers to fill bil- 
lets on district staffs or in the Office of 
the Judge Advocate General. Liaison with 
State and local bar associations is _ suggest- 
ed as a valuable aid to District Comman- 
dants in determining who shall be recommend- 
ed for emergency billets. 

Commandants of Naval Districts have been 
advised, by letter dated 28 July 1947, as to 
their respective quotas of legal trainees 
for the 1948 fiscal year. The same letter 
requested estimates of legal trainees for 
1949 fiscal year, to include, for the first 
time, enlisted personnel. Reserve lawyers, 
to be eligible for annual training under the 
Reserve Training Program, are not required 
to be classified as Law Specialists within 
the Naval Reserve. Those so classified are 
few in number, relatively, but the Bureau of 
Naval Personnel will consider applications 
App1i- 


cations for transfer by qualified Reserve 


for change of classification to SL. 


officers may be forwarded to the Chief of 
Naval Personnel (attention Pers-313), via 
District Commandants and the Judge Advocate 
General. 

Present indications are that no applica- 
tions from Naval Reserve attorneys or law 
school graduates for transfer to the Regular 
Navy as Law Specialists will be accepted 
under the present transfer program after 20 
October 1947. 

Plans now call for a total of 306 Regu- 
lar and Reserve attorneys to be on duty 
under the cognizance of the Judge Advocate 
General. Such quota, however, will eventu- 
ally be reduced when all Naval Reserve law- 
yers have been demobilized, and it is con- 
templated that the ultimate legal establish- 
ment will consist of approximately 270 law 
specialists plus a certain number of regular 


line officers with law background. 
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Kreneral Law Division 


The scope of the legal work of®the Gen- 
eral Law Division covers so many fields of 
law that it is apportioned among five sec- 
tions, each*having functions separate from 
and in most cases unrelated to those of the 
other sections. The work of the division 
encompasses the many and various matters 
outlined below under the individual sec- 
tions. It does not include, however, as the 
name might suggest, all legal problems of a 
general nature falling outside the province 
of the other divisions and sections of the 
Office of the Judge Advocate General. 
Admiralty: The Admiralty Section handles 
all matters of admiralty law, including the 
settlement of claims for damages caused by 
and to naval vessels and in the nature of 
admiralty claims, and prepares admiralty 
cases for litigation by the Department of 
Justice. The authority of the Navy Depart- 
ment to settle claims and to make payment or 
effect collection extends to settlements up 
to the amount of $1,000,000. It includes 
damage caused by naval vessels to land 
structures as well as matters of strictly 
admiralty jurisdiction. The section main- 
tains liaison in admiralty matters with the 
Department of Justice, the Maritime Commis- 
sion and other Government departments. It 
prepares opinions in admiralty matters and 
furnishes information and oral advice in re- 
sponse to inquiries involving admiralty law. 
Claims: The Claims Section is charged with 
the determination of claims for or against 
the Navy and with the settlement of such 
claims or their preparation for litigation 
in accordance with statutes granting to the 
Navy Department the authority to adjust, 
settle and pay claims of specified types. 
Claims involving admiralty or international 
law, and claims arising out of contract, 
with a few minor exceptions, are not within 
the cognizance of the Claims Section. In 
general, the authority of the Claims Section 
to settle claims is limited in amount to 
$1,000, although claims in excess thereof 
may, in certain cases, be certified to the 
Congress for payment, and personnel claims 
may be settled in amounts exceeding $1,000. 
Reports to Congressional committees in 
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connection with private relief bills and 
other legislation of concern to the Navy are 
also prepared by this section. 

International Law: The International Law 
Section advises and maintains liaison with 
offices of the Navy Department affected by 
international law problems. It advises on 
legal questions incident to the operations 
of foreign claims commissions, leased base 
agreements, the military government of occu- 





pied areas, prisoners of war and the juris- 
diction of foreign civil authorities over 
naval personnel. This section also main- 
tains liaison with the State Department and 
the War Department on international law 
Legal Assistance: The Legal Assistance Sec- 
tion supervises and directs the activities 
of legal and legal assistance officers 
throughout the naval service in connection 





with the legal assistance program. It main- 
tains liaison with the Army’s Legal Assist- 
ance Branch, the American Bar Association, 
various state and local bar associations, 
legal aid organizations, and other private 
and governmental agencies. In addition, it 
provides personal legal assistance service 
to officer and enlisted personnel of the 


Navy, and their dependents, in the Washing- 
ton, D. C., area. 


Taxes: The Tax Section proposes and pre- 
pares action to effect the adjustment and 
settlement of tax problems arising from tax 
liabilities asserted against the Navy, di- 
rectly or through private contractors, by 
federal, state and local taxing authorities. 
This. section determines and advises upon the 
applicability of taxes, levies and fees to 
Navy property or transactions. It repre- 
sents the Navy’s interests, either independ- 
ently or in cooperation with the Department 
of Justice*or Navy contractors, in tax pro- 
ceedings before administrative bodies, and 
cooperates with the Department of Justice in 
thé prosecution of appeals therefrom. 
CLAIMS 

The commanding officers of all ships 
which carry or operate motor vehicles should 
direct that a copy of the Navy General 
Claims Regulations--Form NAVJAG 241A--( 46- 
194 ND Bul 31 Jan 1946) is on board and is 
used in the investigation and submission of 
reports on motor vehicle accidents. Al- 
though the unit frequency of motor vehicle 
accidents is small they collectively form a 


sizeable percentage of the total vehicle ac- 
cidents reported. It is therefore important 
that at least one competent member of the 
ship’s company become familiar with the ap- 
plicable regulations in order that, upen the 
occurrence of an accident, it will be prop- 
erly investigated and reported. Prompt, 
efficient. investigation and submission of 
reports will enable the Navy to deny claims 
where no liability is shown and will promote 
good will in permitting prompt payment of 
meritorious claims. 

AlNav 40 (47-133 ND Bul 15 Feb 47) 
Naval apvropriations essential to national 
security are chargeable to satisfy judgments 
resulting from law suits authorized under 
new Federal Tort Claims Act, based on negli- 
gence of personnel operating Navy vehicles. 
Within last several months these suits have 
been for sums totaling over a million dol- 
lars. ,Now almost 4 million/ 

Every effort .must be made to eliminate 
negligent operation of Navy vehicles by 
either civilian or naval personnel. Com- 
manding officers, by requiring full compli- 
ance with Navy and State safety regulations 
and by appropriate instructions and. issuance 
of local orders, can reduce materially acci- 
dents caused by speeding, following too 
closely, lack of care at intersections and 
in passing and turning. 

Comprehensive investigation of accidents 
involving actual or potential personal in- 
juries shall be conducted promptly regard- 
less of whether Navy vehicle considered at 
fault. Names and addresses of parties and 
disinterested witnesses shall be secured im- 
mediately and written statements of wit- 
nesses and physical examinations of injured 
will be promptly obtained if possible. 

Supplementing All Ships and Stations 
letter JAG: III: AW:pac dated 29 May 1946; 
Navy Department Bulletin 46-1144 of 31 May 
1946 and press release of 16 August 1946, 
ex-prisoners of war or their next of kin who 
have filed claims or who have inquired as to 
the proper method of filing claims against 
enemy countries predicated upon death, per- 
sonal injury or for money due for labor per- 
formed during’detention are informed that a 
number of bills were introduced in the 79th 
Congress and in the First Session of the 
80th Congress relative to such claims but 
none of the bills have been enacted. 











It is believed that adequate publicity 
will be given to this matter when and if 
legislation pertaining to the subject is en- 
acted. In the meantime, the Navy Depart- 
ment, on behalf of and as an aid to ex-pris- 
oners of war, will continue to maintain an 
interest in legislation of this nature. 
Further information concerning this subject 
will be forthcoming as it becomes available. 
ADMIRALTY SECTION 

Naval officers, whose good fortune it 
has been for some years not to be obliged to 
consult appropriate sections of Naval Courts 
and Boards or Navy Regulations to determine 
the prescribed procedure for dealing with 
civil claims arising out of damage caused by 
naval vessels, will find that prewar proce- 
dure has been revamped to a marked degree. 
Particularly will such an officer note the 
requirements of Article 804 of Navy Regula- 
tions with respect to survey. This consti- 
tutes a decided departure and will necessi- 
tate some inquiry as to how it can be accom- 
plished. 


in one situation, that a marine survey must 


The answer is not, as was inferred 


contemplate the use of a diver, and hence, 
as the individual involved reasoned, that a 
vessel must be sunk before use of a marine 
surveyor was required. 

The practice of joint survey is a well- 
recognized doctrine in admiralty law. After 
a collision, surveyors are appointed by all 
parties in interest. They examine the dam- 
aged craft; their basic function is to agree 
upon the items of physical damage actually 
caused by the collision or the incident in- 
volved. In the commercial practice all par- 
ticipating surveyors sign the document which 
embodies the conclusions of the surveyors. 
This procedure is without prejudice and does 
not constitute any admission of liability of 
the principals for whom the surveyors act. 

Failure to afford survey raises an ex- 
tremely heavy burden of proof. The require- 
ment is so universally recognized that a 
failure to observe it often creates an im- 
pression of concealment. Where joint survey 
is not held, witnesses must testify as to 
the actual items of damage caused by the 
collision. Then proof has to be offered to 
show tnat the items of repair were actually 
those damaged in the collision and that no 
other work was included. The last burden- 


some item in this chain of proof is demon- 
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strating the reasonableness of the cost of 
the collision repairs. The result is the 
¢alling of many witnesses to establish what 
could have been readily determined in ad- 
vance, with far less labor and expense. 
During the war, attached to the major 
legal offites, there were Reserve Officers 
who had civilian experience as marine sur- 
veyors. With the demobilization of these 
officers, there was necessitated a new pro- 
cedure for survey. As a result, the Navy 
Department entered into a contract with the 
United States Salvage Association. This 
Association is a non-profit corporation 
which functions for the Syndicate of Ameri- 
can Marine Hull Underwriters. Its purpose 
is to determine, by survey, the damage oc- 
casioned by specific casualties and to de- 
termine the reasonableness of repair costs. 
The Salvage Association has full-time em- 
ployees in United States ports and contract 
arrangements for representation in foreign 
ports. Thus, 
available. 
The Navy contract with the Salvage As- 
sociation provides that the Salvage Associa- 
tion shall act upon the request of the 
Legal Officers attached to the various Naval 
Districts, and upon the request of the Ad- 
miralty Section of the’ Office of the Judge 
Advocate General. The ability of the Dis- 
trict Legal Officer to obtain surveys is an 
inducement in obtaining the prompt reporting 


its facilities are always 


of claims for damage occasioned by naval 
vessels - which seems an ever present prob- 
lem. To obtain a survey, Naval Commands, 
which do not possess this authority, have 
only to communicate with Legal Officers in 
the Navai Districts. Legal Officers, in 
their efforts to obtain the prompt reporting 
of claims, should:advise Commands in their 
areas, with which they have contact, of 
their authority to obtain surveys. This 
privilege affords an opportunity for prompt 
action and for the taking of necessary steps 
in dealing with civil liabilities. 

Since the Salvage Association acts pri- 
marily for Hull Underwriters, in cases of 
collision with Syndicate-insured vessels, 
its services are not available to the Navy 
Department. In such instances, the best 
qualified naval personnel are used to repre- 
sent the Navy Department's interests. Con- 
versely, where the Salvage Association may 
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have acted for the Navy Department in the 
first instance, underwriters are obliged to 
obtain independent representation. ‘Thus, 
situations of conflicting interests can be 
handled in a practical manner. 


Full explanation as to the contract and 
the working of the survey procedure is con- 
tained in Admiralty Memoranda Nos. 19, 25, 
and 54. These are a part of a series of in- 
formal communications, which are sent to 
Legal Officers, dealing with points of par- 
ticular interest in the handling of Admiral- 
ty claims. 

Every Legal Officer should have in mind 
the two essentials of Admiralty claims. 

(a) Immediate report to the Admiralty 

Section of the Office of the Judge Advo- 

cate General. 

(b) Survey of the privately-owned vessel 

and of the naval craft. 

With these two preliminaries cared for 
in each instance, the handling of civil 
claims is greatly facilitated. 

This message is one which requires con- 
stant reiteration within the Districts and 
in all Commands. Failure to observe these 
two basic requirements underlies the major 
difficulties in dealing with the civil lia- 
bility aspects of naval operations. 

LEGAL ASSISTANCE 

More than a million service personnel 
and dependents were assisted or advised by 
Navy Legal Assistance Officers during the 
war, prior to V-J Day, and the Legal Assist- 
ance program is being continued under the 
supervision of the Judge Advocate General, 
as an important factor in morale for the 
postwar Navy. 

Present objective of the Navy's Legal 
Assistance program is to have qualified law- 
yers available in all the larger naval ac- 
tivities to advise and assist personnel and 
their dependents from surrounding areas and 
activities. In addition, in smaller activi- 
ties where no lawyers are available among 
service personnel, it is desired to have 
non-lawyers appointed as “Acting Legal As- 
sistance Officers’’ so that they may assist 
Personnel in getting to Legal Assistance Of- 
ficers who are qualified lawyers in nearby 
areas, or to qualified civilian lawyers. 

The effectiveness of this work will be 
Proportionate to the liaison maintained with 
the local Bar Associations and other agen- 


cies. Naval officers are not permitted to 


appear in courts or similar proceedings and 


in many cases the most important part of the 
work of a Legal Assistance Officer is to ar- 
range for counsel to represent service per- 
sonnel. Maintaining local liaison is under 
the cognizance of the District Legal Officer 
and he may be called upon to assist Legal 
Assistance Officers at activities within the 
district in maintaining effective relations 
with the local] and state bar groups. 

Of course there are many problems which 
arise in the serviceman’s own home area and, 
therefore, raise no need for help from local 
attorneys near the man’s duty station. For 
such cases cooperation is needed in main- 
taining channels through which matters may 
be referred by correspondence. The American 
Bar Association has worked out splendid ar- 
rangements for handling such problems by 
correspondence with committees of each 
State, Territory and District Bar, through 
whom cases are referred to local counsel who 
can represent service people in the area in 
question. In general the maintaining of 
liaison with such groups is the responsi- 
bility of the Chief of Legal Assistance 
Liaison in the Office of the Judge Advocate 
General. 

The supervision and coordination of the 
Legal Assistance Program throughout the 
service is effected through the Legal As- 
sistance Section in the Office of the Judge 
Advocate General. It screens legislation 
and decisions of interest to service people 
personally, and distributes appropriate in- 
formation and material to the legal assist- 
ance offices throughout the Navy. For ex- 
ample, copies of the new Housing and Rent 
Act of 1947 are being distributed this month 
to ail Legal Assistance Officers. 

Another important function of the Legal 
Assistance Section is to advise and assist 
service personnel in the Washington area and 
their dependents in connection with indi- 
vidual legal problems. While most of the 
problems handled by this office come from 
personnel in the Washington area, many 
others are initiated by men in the fleet or 
overseas, and by dependents in isolated 
areas who do not know how to or cannot reach 
their nearest Legal Assistance Officer. 
Personnel and Legal Assistance Offices in 
fleet units and other activities not located 
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within any Naval District may rely upon the 
Legal Assistance Section of the Office of 
the Judge Advocate General for assistance, 
including liaison and the obtaining of in- 
formation in specific cases, where there is 
no method of obtaining such assistance in 
the vicinity of their duty stations. 

The District Legal Officer exercises 
general supervision and coordination of all 
Legal Assistance Officers within the dis- 
trict, under the general jurisdiction of the 
Commandant. It is expected that at large 
activities where no Legal Assistance Office 
is established, District Legal Officers will 
assist in establishing such offices, when 
qualified lawyers are available, so that 
legal assistance will be readily available 
for personnel. 

Legal Assistance Officers may not, as 
such, “advise or assist personnel in any 
cases in which such personnel are or may be 
involved in investigation or court martial 


or other official proceedings”. They do, 
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however, encounter almost every other type 
of personal legal problem, and the scope of 
their practice is comparable to the general 
Practice of any civilian attorney. Some of 
these personal legal problems are compl i- 
cated by the fact that a person is in the 
service, and the Legal Assistance Officer 
must be constantly on the alert for such 
complication. For example, in securing a 
divorce, enlisted personnel must be careful 
te observe the provisions of the Dependents 
Allowance Act of 1942 as amended, in.order 
that they may avoid the possibility of over- 
payments under that Act. 

While the reduction in the personnel 
strength of the Navy has resulted in a cor- 
responding decrease in the number of re- 
quests for legal assistance, the personal 
problems of the present men of the Navy con- 
tinue to be matters of concern to the Navy 
itself. The Legal Assistance Program will 
continue to serve them in peacetime as it 


did during the strenuous years of war. 


Jurisdiction over U.S. Naval Personnel 
in Foreign Countries 


By W. C. MOTT, Commander, U.S.N. 
Chief International Law Officer 


On March 15th of this year the Office of 
the Judge Advocate General received a dis- 
patch from the Commander, Naval Forces, 
Philippines stating that he had a colored 
ship's cook in his custody who was charged 
with knifing several Ceylonese police on 
February 23rd in the port of Colombo, Cey- 
lon. The accused had been transferred to 
ComNavPhil by the USS “BLANK’’ with a recom- 
mendation for a general court martial, and 
not much else besides the body of the ac- 
cused to implement the trial. The prosecu- 
tion witnesses were all civilians, resident 
in Colombo, and the defense witnesses had 
sailed on to Japan with the USS “BLANK”. 
Faced with a situation which made trial by 
general court martial a practical impossi- 
bility, the Commander, Naval Forces, Philip- 
pines recommended to the Navy Department 
that the Ceylonese authorities be contacted 
through the State Department to determine 


whether their local courts desired to take 
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jurisdiction and, if they did, that the ac- 
cused be turned over to them for trial. 

It has been the long established policy 
of the Navy Department not to surrender its 
personnel to a foreign government for trial 
except in unusual cases, and then only when 
the specific approval of the Navy Department 
has been obtained in advance. (File: JAG:,CA: 
HJM: mgl,7/18/46,° C.M.O.7-1946,252). The 
Department did not consider that the circum- 
stances in the instant case were so unusual 
as to fall within the exception, particular- 
ly in view of the fact that an International 
Agreement existed between this country and 
Ceylon, as a crown colony of Great Britain 
(Visiting Forces Act), which vested exclu- 
Sive jurisdiction in United States military 
authorities to try offenses committed by 
military personnel in Ceylon. Accordingly, 
the Commander, Naval Forces, Philippines was 
instructed that if trial by general court 
martial in Manila was not feasible, toreturn 
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the: accused and all witnesses to Colombo for 
trial by general court martial. 

The Department of State was contacted 
and through it the Consul General in Co- 
lombo was requested to make a report of the 
incident. In the State Department telegram 
to the Consul General that officer was in- 
formed that under the Visiting Forces Act 
the United States Navy had the right to try 
the accused but, if it chose to do so, the 
trial must under the terms of the Act take 
place in a location convenient for the Ceylo- 
nese prosecution witnesses. 

The reply of the American Consul General 
and the report of the Commanding Officer of 
the USS “BLANK’’ developed the following 
facts: 

(a) The accused was on liberty in Colombo 
and, after.an altercation in a local hotel, 
was apprehended by civilian police who, fol- 
lowing an identification parade in which he 
was pointed out as the guilty party, charged 
him with the knifing of the Ceylonese police 
officers. 

(b) The American Consul General, at the re- 
quest of the Commanding Officer of the USS 
“BLANK”, proposed to the Ceylonese authori- 
ties that the dccused be remanded to naval 
custody for trial by court martial. The 
local police acceded to this request with 
some reluctance (although by agreement they 
were required to do so) and as time went by, 
kept inquiring of the Consul as tothe nature 
of the punishment meted out by the court martial. 
Local feeling appeared to be running high. 
(c) The Commanding Officer, at a preliminary 
mast investigation, recommended a general court 
martial for the accused, but unfortunately was 
faced with an immediate sailing date and the 
‘*BLANK”’ departed before any trial was held. 

While the Navy Department did not concur 
in the recommendation of the Commander, Na- 
val Forces, Philippines to turn the accused 
over to the Ceylonese authorities for trial, 
it could certainly sympathize with his posi- 
tion. About all he had in his custody was 
the accused and a recommendation for a gen- 
eral court. The prosecution witnesses were 
in Colombo and the defense witnesses on a 
ship engaging in fleet exercises off Japan. 
There were only three choices open to him. 
He could attempt to try the accused in 
Manila by ordering the defense witnesses 
back from the ship and transporting the 


prosecution witnesses from Ceylon; but such 
a course would require the consent of the 
Ceylonese authorities in view of the provi- 


sion of the Visiting Forces Act above cited. 


As a second choice he could move the accused 
and the defense witnesses back to Colombo 
for trial, or, finally, he could recommend 
to the Navy Department (as he did) that the 
accused be turned over to the Ceylonese for 
trial. Depositions from the prosecution 
witnesses could not be used satisfactorily 
because of the limitation of sentence im- 
posed by Section 454 of Naval Courts and 
Boards which restricts confinement in such 
cases to one year. . 

The Navy Department decided that since 
trial in Manila was impracticable and that 
for policy reasons it did not wish to turn 
the accused back to the Ceylonese for trial, 
the “BLANK” or other naval vessel designated 
by CinCPacFlt should be ordered to Colombo 
and that a general court. be convened on 
board that ship in Colombo. He was ac- 
quitted, -presumably because the identi fica- 
tion parade had been improperly held in that 
only four colored seamen had been included 
amongst the twelve members of the parade, 
thus jeopardizing the accused's right to a 
Parade composed of persons similar in color 
and physiognomy. Alocal attorney ably aided 
naval counsel in developing this defense. 

It would seem that the Commanding Of fi- 
cer might have avoided much expense to the 
Navy in money, time and personnel had he 
sent, at the time of the incident, dis- 
patches to his operational commander and the 
Navy Department, reporting the facts and re- 
questing permission to delay his sailing 
pending receipt of instructions from the 
Navy Department. It would appear to be an 
empty gesture to guarantee to local foreign 
authorities that a man can and will be tried 
by a-naval court martial when by the very 
fact of sailing and the consequent lack of 
Prosecution witnesses such trial is made 
practically impossible. 


Personnel Transfers 


BIVENS, Cdr. William J. - from duty as 
Attorney General American Samoa to General 
Line School, Newport, R.I., as instructor. 

TAYLOR, Lt.Cdr. Edward J. - from Coal Mine 
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Administrator, Dept. of Interior, Washing- 

ton, D.C., to Office of JAG, Navy Dept. 

DAVIS, Lt.Cdr. Jack C. - from TD at PRNC to 
Office of JAG, Navy Dept. 

MARTIN, Lt. Guilbert W. - from home(Norwalk, 
Ohio) to Office of JAG, Navy Dept. 

WIVIOTT, Lt. Max D. - from NS (Acad. & Coll. 
Prep.) Bainbridge, Md., to NavOrdTestSta, 
Inyokern, Calif. 

MAZALEWSKI, Lt. Raymond A. - from BuAer 
Rep, McDonnell Aircraft, St. Louis, Mo., to 
BuAerGenRep, Central Dist., Wright Field, 
Ohio. 

KRALIK, Lt. William F. - from ComTwelve to 
ComNine. p 

GRAHAM, Lt. ArchibaldG. - fromduty as District 
Shore Patrol Officer and Director of Disci- 
pline, ComIwelve, toNaval Governor of Guam 
for duty with Land and Claims Commission. 

KIRAOOPE, Lt. Warren C. - from home (Wash- 
ington, D.C.) to Office of JAG, Navy Dept. 

GALLUP, Lt.(jg) Herbert H. - from home (Day- 

ton, Ohio) to Office of JAG, Navy Dept. 


Regulations Counsel 


The office of the Regulations Counsel 
has three basic functions: (a) to pass upon 
the legal questions involved in all proposed 
changes in Navy Regulations, Bureau Manuals 
and similar publications; (b) to keep up to 
date Laws Relating to the Navy, Annotated, 
and material published by the Navy in the 
Federal Register, to compile and edit Court 
Martial Orders and to distribute publica- 
tions of the Office of the Judge Advocate 
General; (c) to service the law libraries 
maintained by the Navy. 

Of interest at the present time are 
three projects which this Division is under- 
taking, or in which it is participating. 
Navy Regulations is being completely revised 
by a board convened for that purpose and for 
which the Chief of this Division is counsel. 
A complete revision of LRNA is in progress 
within the Division, with the objective of 
converting it to a loose-leaf system with a 
new type of index. The changes planned will 
obviate bulletins and supplements and permit 
it to be more easily utilized and more read- 
ily kept current. Under the Administretive 
Procedure Act the Navy is required to pub- 
lish in the Federal Register a substantially 
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complete statement of the elements of its organ- 
ization and procedures which are of interest 
to the public. A revision and recodification 
of all this material is now in progress. 

The Office liktrary, now enlarged to 
25,000 volumes, recently was moved to larger 
quarters in the Navy Department. An article 
on the contents of the library and the func- 
tions of library personnel will appear in 
the September issue of the JAG JOURNAL. 


Legislative Counsel 


The Legislative Counsel of the Office of 
the Judge Advocate General of the Navy is 
charged with the drafting of all legislation 
proposed by the Department, with the excep- 
tion of appropriation bills; the examination 
and reference to interested offices and bu- 
reaus of the Department of all bills and 
resolutions introduced in the Congress; and 
with the preparation of reports, at the re- 
quest of the Congress or upon a voluntary 
basis, on bills and resolutions introduced 
in the Congress. 

It is also the responsibility of the 
Legislative Counsel to arrange for the ap- 
pearance of representatives of the Navy De- 
partment as witnesses before the various 
Congressional Committees and to advise all 
offices and bureaus of the Navy Department 
of the status of various legislative items. 
The office of the Legislative Counsel pre- 
pares and distributes daily a digest of 
items appearing in the Congressional Record 
which are of interest to the Department. 


JAG Report to 
Nec Nav 


The Judge Advocate General on 17 July 
sent to the Secretary of the Navy a report 
on Office activities for the fiscal year 
1947. In general, the report reflected the 
Navy's transition from wartime to peacetime 
status. The demobilization program is re- 
flected in the decrease in courts martial 
and legal assistance. 

“Courts Martial--...there was a substan- 
tial reduction in the number of courts during 








fiscal 1947. ..in General Courts Mar- 
tial ... the reduction was 61.3%. (from 
20,509 in 1946 to 7,931 in 1947. There were 
50.7% fewer Summary Courts Martial ¢ from 
58,766 to 28,959), and 48.7% fewer Deck 
Courts (from 75,508 to 38,733)."" The report 
does not relate these figures to the person- 
nel decrease, although there can be no doubt 
that it is an important factor. 

“War Crimes--The Navy Division (JAG) of 
the National War Crimes Office ... has par- 
ticipated in war crimes prosecutions in Ger- 
many and Japan, the Philippines and other 
Pacific islands, particularly Kwajalein and 
Guam. Seventy-eight Japanese accused of 
atrocities against United States naval ‘per- 
sonnel have been prosecuted thus far, re- 
sulting in 74 convictions, with death sen- 
tences to 28 Six of this number have al- 
ready been executed... Trials are in prog- 
ress at Tokyo and Guam.” 

“Tort Claims--This field of claims 
against the Government was opened for the 
first time by the Federal Tort Claims Act of 
the 79th Congress.” 

“Admiralty--Two hundred forty three 
claims, aggregating $334,987 were paid; 72 
claims in the amount of $136,668 were col- 
lected. ’’ 

“Taxation--... During the year 322 such 
matters were disposed of, resulting in tax 
abatements and refunds to the Navy of ap- 
proximately $2,000,000. Tax exemptions ob- 
tained either through administrative rulings 
or state legal actions created further sav- 


‘ings which will approximate $4,900,000, 


annually...’*’ 

“International Law--...prepared’ the Chi- 
nese and Philippine Military Assistance 
Agreements, Philippine Base Agreement, and 
has worked on a new Canadian Jurisdiction 
agreement and a revision of the British Base 
Lease Agreement. ---drafted legislation... 
Providing a civil government and an organic 
act for Guam. . The drafting of similar leg- 
islation for American Samoa is contemplated. 

.. Processed 815 foreign claims for a total 
of approximately $375,000, and 1,217 per- 
sonal injury, death and property claims on 
Guam. " 

“Administrative Law--Opinions were pre- 
pared on a variety of pre-existing and post- 
war legal problems... The number of opinions 
Prepared each month in fisc2! 1947 averaged 


45 {compared with 42 monthly in 1946)..." 

“Legal Assistance--... assisted 1852 serv- 
ice personnel and dependents in the Wash- 
ington area...aided legal officers who were 
doing similar work in the field. Extensive 
liaison was maintained with the American Bar 
Association and other groups..." 

“Personnel--...the program for selecting 
300 Naval Reserve lawyers for transfer to 
the regular Navy as law specialists was con- 
tinued...” 


Clearance Section 


The Clearance Section of the Office of 
the Judge Advocate General is charged with 
furnishing liaison between the Navy Depart- 
ment and the Committees of Congress when 
acting in an investigative capacity. The 
office was established under the CNO during 
the war when the multitudinous activities of 
the Truman Committee required a simple and 
direct channel between the Department, and 
the Committee. The office was transferred 
to the jurisdiction of the JAG in January of 
1946 as a means of consolidating Congres- 
sional liaison. 

Broadly speaking, all Congressional in- 
vestigation is directly linked to the legis- 
lative process by Constitutional law. How- 
ever, in actual practice, from the point of 
view of the Navy Department, there is a 
sharp line of demarcation between the purely 
investigative and the purely legislative 
functions of the Congress. As a result, 
there is an equally sharp line of demarca- 
tion between the duties of this section and 
those of the Legislative Counsel. The two 
sections do, of course, maintain close liai- 
son and keep each other continuously advised 
as to their activities. Their common supe- 
riors are the JAG and Assistant JAG. 

The precise duties of this Section may 
be divided for convenience into two broad 
categories. First, those that are purely 
mechanical. These include receiving re- 
quests from the Congress for information, 
obtaining the information from the pertinent 
source within the Department or in the 
field, placing it in convenient form and 
forwarding it; arranging for interviews be- 
tween members of the staffs of committees 
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and pertinent officials within the Depart- 
ment; arranging for inspection trips by com- 
mittees to various field activities; arrang- 
ing for the appearances of witnesses at 
hearings; observing and reporting all hear- 
ings in which the Department may be inter- 
ested; and, probably most important of all 
such duties, watching the press and all 
other available sources of information for 
signs of possible forthcoming investigations 
and taking preparatory action. An officer, 
unexpectedly seeing a man from JAG Clearance 
come into his door, automatically knows that 
there is bad news in the offing. 

The second category of duty may be de- 
fined as serving as “counsel’’ for the De- 
partment in all matters of Congressional in- 
vestigation. This duty requires that the 
personnel of the section become as well in- 
formed on the subject matter of the investi- 
zation as the circumstances permit; that the 
technical information involved be placed in 
a form which can be readily understood by 
the Congressional committee and its staff, 
and by the press; that assistance be given 
in the writing of prepared statements; that 
advice be given as to presentation and the 
selection of witnesses, and so on. It is 
obvious that in carrying out these duties, 
the personnel /of the section must rely on 
general experience in government and public 
relations matters; broad knowledge of the 
naval establishment; knowledge of the gen- 
eral technique of the particular committee 
involved; personal knowledge of Congres- 
sional members and members of the staff; 
and, far mort important than all else, the 
hearty cooperation of naval confreres. 

Probably the section's greatest claim to 
fame within the Office of the JAG is that 
the last two Of.ficers-in-Charge have not 
been lawyers. Suffice it to say that legal 
advice is constantly and readily available 
within not more than twenty paces. 

This section was born of the war. It 
has been hoped ‘therefore, that with the 
final liquidation of the effects of the war 
on the Navy Department it may be done away 
with. However, it is probable that the re- 
alization of that hope will depend, not so 
much on liquidation of the war effort, as on 
the future propensities of the Congress to 
investigate naval matters. That is a fit 
subject for a crystal ball. 
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JAG Journal Policy 


Whether or not it is achieved in this 
first issue, the editorial policy of THE JAG 
JOURNAL has been established as one of in- 
formality. For this reason its pages are 
not citable before Navy courts or voards, 
yet the information contained herein will be 
completely accurate and can be relied upon. 
Court Martial Orders and Opinions of the 
Judge Advocate General will continue to be 
the authoritative sources of citable deci- 
sions and legal precedent. 

This informality should serve as a pro- 
fessional stimulus to the Navy’s career law- 
yers; and, at the same time, create an in- 
terest in Navy law among those in our far- 
flung naval establishment who, although not 
trained in the law, by force of circumstances 
are required at times to administer it. Most 
legal publications would not serve this pur- 
pose because they are published for the pro- 
fessional lawyer. Although our skilled law- 
yers find them of great value, their ap- 
proach is so technical as to discourage the 
unitiated, rather than to stimulate interest. 

To the “lawyers by accident”, then, this 
will be an aid to the better understanding 
of their duties; and it should be refreshing 
to the experienced lawyers to have some un- 
necessary verbal foliage stripped away to 
let the sunlight shine through. This really 
can be done with profit to all, and without 
doing violence to established legal princi- 
ples. Law, at its root, is simply an order- 
ly process of dealing with human rights and 
human relations. The danger in the over-use 
of set forms and technical terms lies in .the 
Possibility that we may forget that our 
duties require us to deal with real people 
and their very real, personal problems. 

This is not permission to dispose of law 
libraries, nor license to abandon the use of 
technical language, since precise language, 
in most cases, is an absolute requisite for 
clarity and for accuracy of results. It is 
a suggestion that humanizing the law should 
be your aim, as it is the aim of THE JAG 
JOURNAL. 


Advocate General 











